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Chicago Elects Its Judges 


A REMARKABLE case study in the selection of judges was provided in 
the city of Chicago a few days before the opening of the National Conference 
on Judicial Selection and Court Administration. 

On Tuesday, November 3, voters of Chicago and Cook County went to 
the polls to elect 30 Circuit and Superior Court judges. A few local bond 
issues were submitted, but except for them it was a judicial election, sched 
uled by itself in order that the selection of judges might be kept as free 
as possible from the pressures of party politics. 

On that same day an election was held in the nation of Israel, and 85 
per cent of the eligible voters voted, but in Cook County something like 
one out of three went to the polls to help select their judges for the next 
six years. In such a situation, naturally the controlled vote makes a better 
showing than the independent vote, so that the choice of judges actually 
was more securely in the control of the political machine than it would 
have been in a hotly contested national election. 

But it is litthe more than a play on words to speak of those voters as 
“choosing” their judges that day. Twenty-four of the 30 were sitting judges 


running for re-election on a coalition ticket whereunder each party agreed 
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to support the other party’s candidates for 
re-election. Thus, as to four-fifths of the 
judgeships, it made no difference which 
lever the voter pulled—he got the same 
names either way. This practice, too, is 
based on a laudable motive—to provide 
greater security of tenure for the sitting 
judges, and there certainly are sound argu- 
ments to be advanced in its behalf on that 
ground. But it leaves the voters scant incen- 
tive to take the time and brave the weather 
to show up at the polls on election day. 

There was still another reason for the 
poor showing of the Chicago voters in that 
election. No campaigning at all was done 
by one of the political parties, and very 
little by the other one. Newspapers spoke 
of it as the “silent campaign,” and it is a 
virtual certainty that many citizens learned 
about the election the next day when the 
results were announced. The Democrats 
knew they were going to win, and they 
quite reasonably asked why they should 
spend money on a sure thing. The Re- 
publicans never thought they had a chance, 
and while they did make a gesture at cam- 
paigning, they did not try very hard. 

One thing is sure—neither party lacked 
the funds to conduct a judicial campaign, 
for both collected substantial contributions 
for that purpose from the judicial candi- 
dates. ‘The Democrats each paid $7,500, 
that amount representing 5 per cent of the 
total of $150,000 which the jobs would pay 
over a six-year term at $25,000 a year. Re- 
publican coalition candidates paid $7,500. 
A couple of the others paid $2,500; the 
rest were “thinking about it” when in- 
terviewed shortly before the day of the 
election. 

The Republican fund came to about 
$80,000, of which about $55,000 was spent. 
All of the Democratic contributions went 
right into the party treasury and they are 
still there. 

Chicago newspaper reporters questioned 
the political leaders about these payments 
by the judges, and were assured that they 





Vol. 43, No.5 


were not assessments, but voluntary con- 
tributions. Some of the judges said the 
same thing. Others more realistically 
acknowledged that without that “voluntary 
contribution” they could not have had the 
nomination. One candidate said it plainly 
—“we bought the jobs for $7,500.” 

One more detail remains to complete 
this sorry picture. Few salaried people can 
write a check offhand for $7,500. That's 
quite a lot of money. Some of the judges 
had to have help, and they got it by ac- 
cepting contributions from lawyers who 
will be practicing before them during the 
next six years. 

The most conspicuous thing brought out 
at the National Conference on Judicial 
Selection and Court Administration was 
that it does not have to be this way. 
Nothing human works perfectly, but in 
Missouri, in Alaska, in Kansas, in Alabama, 
in California, in New Jersey, and currently 
in ‘the federal judiciary, judges are being 
selected under systems and_ procedures 
which in one way or another give primary 
consideration to judicial qualifications, on 
a non-partisan or bi-partisan basis. 

The Conference also highlighted the fact 
that in most of the states that elect their 
judges, including Illinois, there are strong 
movements on foot for judicial selection 
reform. 

Miraculously, there are some excellent 
judges in the Cook County courts, in spite 
of these circumstances. There are others 
who are less than excellent. All of them 
are there not primarily because they have 
what it takes to be a good judge, but be- 
cause they have what it takes to get the 
nod from a political machine. Most of the 
best judicial talent in the county never will 
see service on the bench because those 
people are not interested in trying for ju- 
dicial office under these conditions. 


Chicago voters put up with this because 
they have been told that they should cher- 
ish their precious right to choose their own 
judges. What a laugh! 
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WINTERS TO STUDY JUDICIAL ADMINISTRATION 
IN 10 ASIAN COUNTRIES 


(GLENN R. WIN TERS, executive direc- 
tor of the American Judicature Society, 
will visit 10 Asian countries to study the 
administration of justice and exchange 
ideas with bench and bar leaders for its im- 
provement. 

The two-month trip begins February 29, 
and will include stops in Japan, Formosa, 
the Philippines, Vietnam, Malaya, ‘Thai- 
land, Ceylon, India, Pakistan and Afghanis- 
tan. In each of these countries, Mr. Winters 
will meet with lawyers, judges and govern- 
ment officials to discuss bar organization 
and activities, court organization, selection 
and tenure of judges, court administration 
and procedure and related matters. His 
trip is being financed by a grant from the 
Asia Foundation, a nonprofit organization 
with headquarters in San Francisco and 
representatives in most of these Asian coun- 
tries, who are assisting educational and 
civic institutions. 

The project is in furtherance of the So- 
ciety’s long-standing policy of serving as a 


forum and clearing house in which ideas 


and experience are exchanged for the bet- 
terment of the administration of justice. 

“Although this exchange has been chiefly 
within this country,” Mr. Winters said, “the 
“Society in its meetings and through its 
Journal always has encouraged a similar 
exchange with lawyers and judges of other 
countries. There is value to us in studying 
the methods employed by other peoples in 
dealing with these problems that are com- 
mon to all mankind. ‘They, too, may bene- 
fit from learning more about the American 
system of justice and its operation.” 

Mr. Winters will be the guest of Chief 
Justice ‘Tanaka of the Supreme Court of 
Japan at a dinner on March 5, and on 
March 7 he will address a meeting of the 
Japan Bar Association. In Manila the Phil- 
ippine Lawyers Association has planned a 
reception in his honor. Dr. Arturo A. 
Alafriz, president of the Philippine Law- 
yers Association, is a member of the Amert- 
can Judicature Society, as are other lawyers 
and judges in the Philippines, Japan, and 
other countries on the tour. 


JUDICATURE SOCIETY 1960 MEETING SCHEDULE 


T HE American Judicature Society will 
join with the American Bar Association 
Section of Judicial Administration in a 
luncheon meeting at the Portland, Oregon, 
regional meeting, Tuesday noon, May 
24. The 1960 annual meeting will be the 
customary Wednesday morning breakfast 
in the Congressional Room of the Statler- 
Hilton Hotel, Washington, D. C., August 
31. The Executive Committee will hold a 


breakfast meeting at 8:00 a.m., Thursday, 
May 19, 1960, in the Mayflower Hotel, 
Washington, D.C. 

Further announcement of the program 
for the Portland and Washington meetings 
will appear in succeeding issues of the 
Journal, as well as plans for the Houston, 
Texas, regional meeting to be held in the 
fall. All members of the Society, and their 
friends, are invited to attend these meetings. 
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By E. BLYTHE STASON 





SOVIET 
UNION 


wy 


Discussion in the Council Chamber of the University of Kiev with the Rector and members of the faculty. 


Acrer the October revolution in 1917, 
the Russian peoples turned a sharp juris- 
prudential corner. ‘They literally cut them- 
selves off from all previous legal doctrines 
and procedures. All pre-existing legal rights, 
powers and privileges were terminated by 
official decree, and in lieu thereof a nation 
now grown to about 200 million people 
has built itself a new system, with a new 
philosophy, dedicated to national socialism 
and state ownership of all lands and means 
of production. The building of a great 
new juristic system is a large task, and even 
though four decades have gone by, much 
of that system is still in a primitive state. 

A little over a year ago I had the privi- 
lege of spending 21 days in first-hand con- 
tact with this system. As a member of a 
delegation of 12 State Department special 
consultants sent abroad to the U.S.S.R. as 
a part of a program established under an 
executive agreement for cultural inter- 


change, I had the opportunity of talking 
with university administrators, members of 
law faculties, students, judges, court asses- 
sors, prosecutors, and attorneys. I attended 
two trials, one a burglary prosecution and 
the other a divorce case. I certainly did not 
learn all there is to know about Soviet law 
and administration of justice, but I took a 
vast number of notes recording what I saw 
and heard, and I really had a first-class ex- 
posure to justice behind the Iron Curtain. 
For our purposes this morning, I am 
going to sketch very briefly certain contrasts 
between the Soviet legal system and ours 
—contrasts which will show rather sharply 
the fundamental differences between us. I 
shall touch upon five specific features. 
First I would speak of the doctrine ol 
separation of powers, which is such a fun- 
damental feature of our own political or 
ganization and legal system. In examining 
the Soviet legal system, we must always 
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keep in mind the fact that the role of the 
Communist Party in the Soviet Union is 
totally different from the role of a political 
party in the United States. The Communist 
Party is an essential, active and predomi- 
nant element in the Soviet government 
machinery. ‘he most important legislative 
and administrative decisions are made au- 
thoritatively at top levels in this Party 
organization. ‘These are then transmitted 
to the official levels of the Soviet bureau- 
cratic hierarchy, and if the promulgation 
of a law is called for, it takes the form of 
an enactment of the Party decision either 
as a ‘‘statute’”’ of the Supreme Soviet, or as 
an “edict” issued by the Presidium, or as 
a “decree” of the Council of Ministers. 
Sometimes the law is promulgated by a 
resolution adopted by the Central Com- 
mittee of the Communist Party acting joint- 
ly with the Council of Ministers, and once 
in a while the Central Committee even 
issues direct orders of its own. Major legal 
enactments, therefore, come from top Party 
levels, with no differentiation at the actual 
enactment level between the authority of 
legislative organs, such as the Supreme 
Soviet, and that of administration, as repre- 
sented by the Council of Ministers. 

As Vyshinsky said in his 1938 volume 
entitled, Soviet Constitutional Law) 


The Soviet regime is permeated from top 
to bottom by the general spirit of unity of 
the governmental power of the toilers. The 
program of the Communist Party repudiates 
the principle of separation of powers. 


Another related feature that is novel to 
us in the United States is the fact that all 
the Soviet supreme governmental bodies, 
namely the Supreme Soviet, its Presidium, 
and the Council of Ministers, act on a basis 
of virtually equal authority in the solution 
of current administrative and legislative 
problems. This means that the most recent 
act or edict or decree is enforced, even in 
preference to a conflicting enactment issued 


1. Vyshinsky. Soviet Constitutional Law 390 (1938). 
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earlier by an authority which, under the 
Constitution, would by us be deemed to 
be superior. Even the Constitution is sub- 
ject to change by top-level decrees; or, in 
the alternative, constitutional provisions 
may simply be ignored in practice. Ac- 
cordingly, the Constitution is in no sense 
a fundamental or authoritative and endur- 
ing body of legal principle. It is merely 
a starting point in the examination of the 
political and legal structure. These fea- 
tures are in sharp contrast with their correl- 
atives in our own political and legal sys- 
tem. The U.S.S.R. has a unitary rather than 
a tripartite political system. There is no 
separation of powers and no clear line of 
authority, except there is always the all im- 
portant top echelon, the Party. 


Status of Courts 


Second, we should take note of the posi 
tion of the courts in the Soviet system as 
compared with that in our country. In the 
United States, the courts are independent 
organs of government. They have authority 
to pass upon the constitutionality of laws 
and the validity of actions of administra 
tive officials. These features have no coun 
terpart in the Soviet system. 





E. BLYTHE STASON, dean of the University of 
Vichigan law school and newly-named administrator 
of the American Bar Foundation, who recently re- 
turned from a trip to Russia, delivered this address 
at the Memphis meeting of the American Judicature 
Society in November. 
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In the earlier days, immediately after 
the revolution, the courts were used chiefly 
to try minor offenses and occasionally grant 
divorces. A major part of the criminal 
jurisdiction was exercised by administra- 
tive tribunals, first Cheka, later GPU, then 
MVD and its successors. In later years ad- 
ditional functions were placed upon the 
courts: on the civil side, the trial of labor 
grievances, tenancy cases, copyright and 
patent cases, and cases involving disputes 
between government agencies and depart- 
ments; and still more recently, on the crimi- 
nal side, the authority of administrative 
agencies in criminal proceedings has been 
virtually terminated, with responsibility for 
criminal jurisdiction being conferred upon 
the courts. However, notwithstanding in- 
crease in jurisdiction and authority, the 
Soviet courts have never approached a state 
of real independence of administration. 
They are a part of administration, designed 
primarily to protect the general welfare 
and promote the interests of the ruling 
proletariat. 

Again to quote Vyshinsky:? 


The court of the Soviet State is an in- 
‘separable part of the whole of the govern- 
mental machinery of the proletarian dicta- 
torship. ‘This determines the place of the 
court in the system of soviet administration 
... This also requires that the entire work 
of the soviet court be so construed as to 
secure an unswerving fulfillment of the 
general Communist Party line by the court 
... The general Party line forms the basis 
of the entire governmental machinery of 
the proletarian dictatorship, and it forms 
also the basis of the work of the soviet 
court... The guidance of judicial activities 
by the [Communist] Party is expressed in 
the fact that the Party establishes the gen- 
eral principles of judicial policy, super- 
vises their proper fulfillment, and controls 
the judicial personnel. 

The court is an organic part of the ad- 
ministration. In content, its activity is iden- 
tical with the activities of other agencies 
of administration which have the task of 


2. Vyshinsky, Soviet Constitutional Law 55 (1938). 
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protecting and strengthening the revolu- 


tionary order .. . It differs from them in the 
method of performance of this task and in 
procedure... The Ogpu and the courts 


represent various forms of the class struggle 

of the proletarian dictatorship .. . 

In the United States we would wince at 
an authoritative statement that our courts 
are merely an “organic part of the admin- 
istration.” 


Judicial Decisions as Precedents 


I will next speak of the status of a deci- 
sion of a Soviet court as a precedent appli- 
cable in subsequent cases. We are all well 
acquainted with the value of judicial prece- 
dents in the United States. The constant 
utilization of the West Publishing Com- 
pany Digests is ample testimony on this 
matter. 

In the Soviet Union, however, the doc- 
trine of precedent is repudiated. Judicial 
decisions cannot be deemed a source of 
law. There is a higher authority. As stated 
by Professor Orlovski in a monograph? 
which appeared in 1940: 

The dictatorship of the proletariat has 
been and is the source of soviet private law. 
... A soviet court, in deciding a concrete 
case, does not create any new rule of law, 
and in particular of private law, but merely 
applies the statute in a given instance... 
Judicial decisions rendered in separate 
cases, taken individually, do not yet con- 
stitute judicial practice and are not there- 
fore a source of law. 

In other words, to accept the principle 
of the binding force of precedent would 
mean to grant the Soviet courts more au- 
thority than is compatible with the general 
concept of “the dictatorship of the pro- 
letariat.” This dictatorship is utterly irre- 
concilable with the idea of authority rest- 
ing in the judiciary to create law by its 
own decisions. Subsequent decisions must 
be, in the last analysis, controlled by Com- 
munist Party principles alone, and not by 





3. Orlovski, The Significance of Judicial Practice in 
the Development of Soviet Private Law 95 (1940). 
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judge-made precedents. The party will not 
stand aside to permit law to emerge from 
a judicial hierarchy. 

Under these circumstances, one who is 
used to turning to precedent to fill the 
gaps in statute law necessarily wonders 
where the Soviet court finds the applicable 
principles, in case the statute law or its 
equivalent in the form of edicts or decrees 
does not cover the situation at hand. The 
Soviet judge has the answer. If, in the trial 
of a case, a gap appears in the written law, 
it is filled, not by reference to precedent or 
to history or custom, but by reference to 
general socialist principles. The Code of 
Civil Procedure explicitly requires that in 
any particular situation before the court 
“the court shall be guided by general 
principles of Soviet legislation and general 
policies of the Soviet government.” This is 
a vague and variable standard. Moreover, 
there are many gaps in Soviet law to be 
filled by this means, with the result that a 
considerable amount of judicial discretion 
rests upon the courts. This is in sharp con- 
trast with the United States, where gaps 
are, of course, filled by common law meth- 
ods—by the ripened judicial experience of 
the centuries—and judicial discretion is 
thereby minimized. 


The Practice of Law 


Another striking contrast is found in the 
organization of the bar of the Soviet 
Union. Of a total of about 73,000 lawyers, 
as compared with our 200,000 or more, 
there are only about 13,000 engaged in 
what we might call “private practice of 
law.” The remaining 60,000 or thereabouts 
are public servants—judges, prosecutors, 
attorneys for the fifteen republics of the 
Soviet Union, attorneys for the government 
industries and enterprises, transportation 
facilities, communications services, etc. Al- 
so included in the 60,000 are law faculty 
members and staff members of the sixty 
ministries of the central government, there 
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being some 600 legally-trained assistants in 
the Ministry of Justice itself. 

The 13,000 lawyers engaged in quasi- 
public-private advocacy are spread through- 
out the principal population centers of the 
Soviet Union. They do not work inde- 
pendently as we do, opening their own 
private offices. Each of the 13,000 belongs 
to a so-called collegium, and there are 
about 150 collegia throughout the Union. 
Fach collegium is a sort of a compact and 
potent local bar association, but it differs 
vastly in both organization and purpose 
from the local bar associations in the 
United States, with their social and com- 
munity services with which you are quite 
familiar. 


Presidium Establishes 
Consultation Centers 


Each collegium has its presidium, a 
steering committee, elected by the member- 
ship and in complete command of its op- 
erations. The presidium determines the 
membership of the collegium, and it has 
full powers of discipline over members. It 
makes arrangements for social security, sick 
leave, vacation allowances and other house- 
keeping affairs related to the activities of 
members. In addition, the presidium sets 
up one or more consultation centers, each 
to serve within its geographical area. It is 
to these consultation centers that clients 
apply for desired legal services. Although 
a client may express a preference for a 
specified advocate, he must take the one 
assigned to his task by the chief of the 
consultation center, who makes the assign- 
ments. 

Fee schedules are set by the Ministry of 
Justice. On completion of the service for 
any client, the appropriate amount is paid 
into the consultation center’s treasury, un 
less it is a case for which no fee is charged 
because of the impecunious state of the 
client. There the funds are used, first, to 
defray the overhead expenses of the center 
and the collegium of which it is a part, 
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together with costs of social security for 
the members. Thereafter, about seventy to 
eighty per cent of the fees thus collected 
are used as recompense for the advocates 
in the center who have rendered the serv- 
ice. 

Practice of law in the Soviet Union is a 
far cry from that of the United States. Be- 
hind the Iron Curtain, law practice is high- 
ly regimented, is not too remunerative, is 
not regarded as a prestige profession, and 
is not nearly as desirable as being a nuclear 
scientist, or even a professor of law. 


The Rule of Law 


Fifth and last, I wish to speak about the 
rule of law, or rather the absence of it, 
behind the Iron Curtain. With us the rule 
of law connotes, first, an established body 
of legal principles created by appropriate 
law-making authorities, and second, the 
applicability of that law to all persons, pub- 
lic or private, high or low, even the very 
top. This is not true in the Soviet Union. 
The functioning of the supreme Party au- 
thorities—that is, the Central Committee 
of the Party and its Politburo—is not gov- 
erned by law. The Communist Party is a 
vital element of the Soviet government 
machinery, but it lies completely outside 
the legal frame of the Soviet system. It is 
a permanent and potent extra-legal ele- 
ment in the making and enforcement of 
Soviet law. 

As Vyshinsky said in 1938 in his Soviet 
Constitutional Law: 


The dictatorship of the proletariat is a 
power unrestrained by any laws. But the 
dictatorship of the proletariat which creates 
its own laws, uses the laws, demands ob- 
servance of laws, and punishes violation 
of laws. ... Marxism teaches that law must 
be used as a means of struggle for socialism, 
one of the means of the reconstruction of 
society on a new basis. 


Further than that, the law is directed 
toward the welfare of the ruling class. As 
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Vyshinski said in another place’: 


Law is a general body of such rules of 
conduct expressing the will of the ruling 
class as are established by legislation, and 
...aS are sanctioned by the government 
power ...for the protection, consolidation, 
and development of the social relations and 
the public order, beneficial and desirable 
for the ruling class. 


In other words, law is recognized as a 
tool to be used in the creation of a new 
social order and an instrument of the rulers 
thereof. It is not placed above the govern- 
ment, as with us; but on the other hand, it 
is recognized that the government must 
rule others by means of law, in order to 
promote its ends. This, then, is what is 
meant by “socialist legality.” It involves 
neither a candid recognition of firmly es- 
tablished private rights nor a restriction 
upon the omnipotence of government. It 
is not the rule of law as we understand it 
in common law countries. 

These five contrasts between major fea- 
tures of Soviet law and their counterparts 
in this country are sharp and decisive. 
When I was in the Soviet Union, I found 
myself in a decidedly alien legal environ- 
ment; and as a lawyer adjusted to the re- 
finements of the American legal system, I 
could not feel too comfortable in the primi- 
tive jungle of Soviet law, where separation 
of powers was repudiated, where the courts 
and the lawyers are merely tools of admin- 
istration, where the law itself is funda- 
mentally the exhalation of a political party 
dictatorship, and where the rule of law is 
replaced by “socialist legality.” I concluded 
that those who seek to promote the ideals 
of our type of rule of law in countries 
where Marxism prevails have undertaken 
a most formidable task, and they should 
be prepared for misunderstanding, frustra- 
tion, and discouragement. Compatability is 
a long way off. A potent ideology and a 
deeply ingrained national way of life in- 
tervene. 
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THE FEDERAL JUDICIARY 


... Progress and the Road Ahead 


Arrer hearing Lord Goddard discuss 
the selection of British judges, it is with 
trepidation that I attempt to outline our 
method of selecting judges for the federal 
courts. Whereas the British lawyers are di- 
vided between barristers and solicitors so 
that judicial selection is made from less 
than 2,000 barristers who during their pro- 
fessional careers have each belonged to one 
of the four Inns of Court, in the United 
States the selection must be made from 
225,000 lawyers whose time in court ranges 
from zero to day in day out specialization 
in accident cases. 

The federal district courts are among the 
last great remaining courts of truly general 
jurisdiction. ‘Their judges are expected to 
try cases in all fields—criminal or civil, jury 
or non-jury, admiralty, patent, antitrust 
and bankruptcy, and, in addition, they re- 
view the determinations of some of the 
most important regulatory agencies such 
as the Interstate Commerce Commission. 
As our bar is presently organized, it is im 
possible for any lawyer to come to this 
bench expert on the basis of his expert- 
ence alone. Obviously, therefore, the per- 
son sought as a judge must be one who has 
had enough trial experience to control every 
sort of trial and an aptitude for legal edu 
cation so that he can in unfamiliar fields 
match the skill of lawyers who have special 
ized in that branch of law. 

There is no organization which remotely 


serves the purpose of the foun sritish Inns 


By LAWRENCE E. WALSH 


Mr. WALSH, Deputy Attorney General of the United 
States, presented this address before the second as- 
sembly session of the National Conference on Judicial 
Selection and Court Administration. 





of Court. There is no cohesive federal trial 


bar. ‘Lhe bar of this country is organized 
by communities, not by courts. Judges and 
trial lawyers do not control these organiza 
tions. ‘The associations of specialists such 
as the Patent Bar Association, the Maritime 
Law Association and the National Associa 
tions of Claimants Compensation Attorneys 
also run counter to this conc ept. 

This disarray is the aftermath of an at 
titude popular in our early history which 


discounted the value of professional train 
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ing and distrusted lawyers, judges, and in- 
deed most public officers. It was an era in 
which exaggerated fears of arbitrary action 
led to over-reaching counter measures; it 
was the era which developed the tradition 
of elective judges, lay judges, and short 
judicial terms. This attitude of the Jack- 
sonian period towards lawyers also coin- 
cided with the development of the spoils 
system; the equating of public office to re- 
ward political activity rather than an op- 
portunity for public service. 

For many years there was no organized 
bar. When its organizations did form they 
found themselves weak in contrast to the 
established political machines which were 
then their natural adversaries in the devel- 
opment of an independent and able judici- 
ary. Through cycles of scandal, investiga- 
tion and reform, aided by the consistent 
rise in general education and the improve- 
ment in the mechanics of conducting elec- 
tions, there has been a steady and now 
rapidly accelerating demand for the selec- 
tion of judges on the basis of merit alone. 

As I understand it, our purpose tonight 
is to review the present method of selection 
and lay plans for future improvements in it. 


Selection of Federal Judges 


The selection of federal judges is by the 
Constitution left to the president with the 
advice and consent of the Senate. Over 
the years it has become traditional for sen- 
ators of the president’s political party to 
recommend nominations for federal judi- 
cial vacancies occurring in the districts of 
their states. Where both senators in a par- 
ticular state are of the opposing party, vari- 
ous persons have undertaken the responsi- 
bility for making recommendations to the 
president. In either case, although recom- 
mendations are received from sources other 
than the Senate, it is virtually impossible 
to have a person confirmed for a federal 
judgeship if one of the senators from his 
state is either openly or secretly opposed to 
the nomination. 
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It is the attorney general’s duty to in- 
vestigate these recommendations for the 
president. Each prospective nominee is 
subjected to investigation by the Federal 
Bureau of Investigation, which develops a 
report as to his reputation for competence, 
integrity and temperament. Since 1952, it 
has also been the practice of the attorney 
general to ask the American Bar Associa- 
tion’s Standing Committee on the Federal 
Judiciary, of which Mr. Bernard Segal is 
the present chairman, to report on the 
qualifications of the prospective nominee. 
If either investigation shows the person is 
unqualified, he, of course, is not nominated 
and further recommendations are required 
until a satisfactory nominee is found. 

The participation of the American Bar 
Association’s committee is being extended 
because several senators are now willing to 
withhold the public announcement of their 
recommendations until the Department of 
Justice and the committee have had an op- 
portunity to make a preliminary survey. 
In fact, in several cases the senator has 
asked that several names be checked to 
learn their relative standings and to reduce 
the possibility that the person finally sub- 
ject to full investigation will be found un- 
qualified. Each of 44 nominees recom- 
mended by the President during the past 
session had been reported qualified by the 
committee. Perhaps even more encourag- 
ing, two-thirds were reported either “well 
qualified” or “exceptionally well qualified.” 

It is hoped that in the coming year these 
achievements can be excelled. To reduce 
the impact of partisan politics on judicial 
selection, the President has announced his 
intention to select nominees from both 
parties to prevent the situation which de- 
veloped in a previous administration when 
appointments were so consistently partisan 
that finally 84 per cent of the judges came 
from a single party. Further, he has au- 
thorized the Attorney General to assure the 
Congress that if it will create the new 
judgeships so badly needed by the courts, 
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they will be filled in a truly bipartisan 
manner. 

Any worthwhile effort to improve the ex- 
isting method for the selection of federal 
judges will require more than mere tinker- 
ing with the machinery or the formaliza- 
tion of channels of communication between 
the bar and the president. It will require 
an intensive effort to bring home to each 
individual concerned in the process of ju- 
dicial selection the difference between a 
federal judgeship and federal patronage. 
Until the organized bar has balanced its 
increased influence upon the action of the 
President by comparable gains in its in- 
fluence upon the action of the Senate, our 
further progress will be of secondary impor- 
tance. 


Capitol Hill’s Confidence in 
Bar Committee is Essential 

The difficulties of this undertaking are 
of course much more complex than those 
relating to the executive branch because 
no one man can speak for the Senate. ‘The 
bar must proceed patiently with its work 
of persuasion until it is accepted with the 
same respect on Capitol Hill as it is in the 
White House. ‘The progress made during 
the past year convinces me that this accept- 
ance has two requisites— (1) confidence in 
the accuracy of the committee's reports and 
(2) confidence in the committee’s objec- 
tivity. ‘The painstaking thoroughness of 
Mr. Segal’s committee has been of great 
value. It has consistently withstood each 
challenge by a sponsor of a rejected ap- 
pointee. Confidence in the committee's ob- 
jectivity is possible because there has been 
no danger that it, or any group of lawyers 
acting through it, was trying to promote a 
favorite of its own and thus usurp from the 
Senate the privilege of making original rec- 
ommendations. 

One final question—do federal judgeships 
attract the very best men of the bar? Is it 
really our intention that they shall do so? 
In most districts we can come very close to 
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that goal but in certain important large 
city districts the great disparity between the 
earnings of lawyers and judges produces 
significant difficulty. In an effort to fill a 
vacancy in one city, both senators gave me 
a free hand to find the best man I could. 
Seven of the best trial lawyers of the city, 
after great soul-searching, turned down the 
offer. Although a district judgeship offers 
an opportunity for rewarding professional 
work and public service, most persons eli- 
gible for nomination are concerned to an 
understandable extent with the salary and 
perquisites of oflice, both as a token of pub- 
lic respect and as insurance against undue 
sacrifice by their families. 

Five years ago these salaries were sub- 
stantially increased, but Congress fell short 
of the salary recommended by the distin- 
guished committee which studied the prob- 
lem. In any event these salaries should be 
reviewed every five years as a matter of reg- 
ular procedure. Further, state trial judges 
in New York, Chicago and Detroit now re- 
ceive higher compensation than federal dis- 
trict judges, and in several states the ap- 
pellate judges are paid more than United 
States circuit judges. Although it may be 
unrealistic to hope to bring all federal ju- 
dicial salaries up to those of the highest 
state, the organized bar in those states 
should consider the desirability of a state 
supplement for the salary of federal judges 
under these circumstances. Inasmuch as the 
federal courts in many ways relieve state 
courts of work for which they otherwise 
would be responsible, this suggestion does 
not present a constitutional problem, but 
one of policy. 

Finally, it has never been clear to me 
why a district judge should be paid a lowe1 
salary than a circuit judge. Neither in his 
cost of living nor in the difficulty and im- 
portance of his work, is there a valid basis 
for the difference. I believe the time has 
once more come when the bar must face 
up to this problem. 

It is hoped that the President's policy of 





158 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


filling vacancies in the Court of Appeals 
with district judges will be regarded as a 
mark of the respect in which these courts 
are held by him. 22 out of the 66 present 
circuit judges were evaluated from the dis- 
trict court. Since January 1958 the ratio 
has been eight out of 14, or 57 per cent. 
In Great Britain, | believe the pattern of 
selection of judges of the Court of Appeal 
from those of High Court is even more 
strongly marked. 


Development of a Cohesive Trial Bar 


The ultimate goal will not be reached 
until there develops around each district 
court a true trial bar. Unlike state courts, 
there is no excuse for a lawyer to be a mem- 
ber of a federal court unless he is going to 
try cases in it. “The names of those who do 
not come before it with some regularity 
should be dropped from the rolls and the 
group which is left organized by the judges 
and older members into a rough counter- 
part of the ancient Inns so that by more 
intimate acquaintance and by mutual criti- 
cism the administration of the courts can be 
improved and the intelligent basis for fu- 
ture judicial selection formed. 

In the light of this background, our 
progress may perhaps be summarized as 
follows: 

1. With respect to action by the presi- 
dent: 

a. The organized bar has been 
brought into a recognized consultative sta- 
tus. At the request of the President, the 
Department of Justice not only uniformly 
consults the Standing Committee on the 
Judiciary with respect to prospective judi- 
cial nominees but it now consistently heeds 
its advice as to their qualifications. Further, 
this committee’s views are sought to an in- 
creasing extent as to the relative qualifica- 
tions of several prospective nominees for 
the same vacancy; 

b. ‘The President has expressed his 





Vol. 43, No.5 


desire to curb political. partisanship with 
respect to judicial appointments. Now that 
an approximately even balance between the 
two parties represented on the judicial 
courts has been obtained, he intends to 
make appointments from both parties to 
avoid the possibility that either party will 
exceed 60 per cent of the total number; 

c. ‘lhe President has also authorized 
the attorney general to state that if Con- 
gress will pass the presently pending Omni- 
bus Judgeship Bill, the nominations for the 
newly created judgeships will be made 
equally from both parties. 

2. With respect to action by the Senate: 

a. Certain individual senators have 
acquiesced in or requested through the 
Department of Justice an informal investi- 
gation by the Standing Committee of a 
prospective judicial nominee before the 
senator has made his own recommendation 
to the president. 

‘To keep up the present rate of progress, 
the following action must yet be taken: 

1. Action by the Senate to match that of 
the President: 

a. Recognition of the value of the 
appraisal of the qualifications of prospec- 
tive judicial nominees by appropriate rep- 
resentatives of the organized bar. 

b. With respect to an_ individual 
court to make recommendations which will 
keep a reasonable balance between the two 
political parties. 

c. ‘To accept the presently pending 
Omnibus Bill as a proper vehicle for the 
exploration of the possibilities of truly bi- 
partisan selection. 

2. With respect to making district 
judgeships more attractive: 


a. ‘lake appropriate action to pro- 
vide a review of judicial salaries by the 
Congress which convenes in January 1961; 

b. Survey the possibility of state sup- 
plementation of federal judicial salaries in 
states in which comparable state judges are 
higher paid. 

















Experience Under the 





Missouri Non-Partisan Court Plan 


M Y assigned task is to recount the ex- 
perience under the Missouri Non-Partisan 
Court Plan. I am instructed to express no 
opinions and to refrain from argument, 
hence my remarks are strictly factual. 

‘The Missouri Court Plan has been in ef- 
fect since 1940. The plan is mandatory as 
to the Supreme Court, the three Courts 
of Appeals and the Circuit and Probate 
Courts of Jackson County (which included 
Kansas City) and the Circuit, Probate and 
two Courts of Criminal Correction of St. 
Louis. As to the other 38 judicial circuits, 
the plan is optional, being subject to adop- 
tion by the people in each circuit as and 
when the legislature provides a statutory 
scheme for an appropriate election. 

The plan provides for three distinct 
steps in the selection of the judges affected 
thereby, to wit; nominating, appointing 
and electing. 

It makes provision for two types of non- 
partisan nominating commissions; ‘The Ap- 
pellate Judicial Commission and the Cir- 
cuit Judicial Commissions. 

Appellate jurisdiction in Missouri is 
vested in the Supreme Court and in three 
separate courts of appeal. The state is di- 
vided into three Appellate Court districts, 
one for St. Louis and surrounding terri- 
tory, Kansas City and surrounding territory 
and one for Springfield and surrounding 
territory. ‘These three districts together 
cover the entire state. 

The Appellate Judicial Commission con- 
sists of seven members—three laymen, one 
from each court of appeals district, who are 
appointed by the governor; three lawyers, 
one from each court of appeals district, 
who are elected by the lawyers of the re- 
spective districts; and the chief justice of 
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the Missouri Supreme Court, who acts as 
chairman of such commission. ‘The Appel 
late Nominating Commission nominates 
candidates only for positions on the Su- 
preme Court and_ the 


Appeals. 


three Courts ol 

Kach Circuit Judicial Commission con 
sists of five members and one is established 
for each circuit affected by the plan. It con 
sists of two laymen, residents of the circuit, 
appointed by the governor; and two law 
yers residing in the circuit who are elected 
hy the lawyers residing therein, and the 
presiding judge of the Court of Appeals of 
the judicial district in which the circuit 
court is located, who acts as chairman of 
the commission. A Circuit Judicial Com 
mission nominates candidates only for cir- 
cuit judge, probate judge and judges of 
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Courts of Criminal Correction in its cir- 
cuit. 

Under the rules of the Supreme Court, 
as provided for in the plan, the terms of 
office of all members of the nominating 
commissions are for six years and are stag- 
gered, so that no more than one term ends 
in the same year. Members are not eligible 
to succeed themselves and serve one term 


only. 


Commissions Can Not Be 
Controlled Through Appointments 


‘The governor is limited to a single term 
of four years and cannot succeed himself, 
hence the appointments to a commission 
by a single governor are limited. He cannot 
effectively control any commission through 
his appointments. No member of a com- 
mission, other than the chairman, may hold 
any other public office and no member may 
hold any position in any political party. 
The terms of the chief justice of the Su- 
preme Court and the presiding judge of 
the Court of Appeals, who act as chairmen 
of the commissions, are fixed by the con- 
stitution to be for four years. ‘The chair- 
man of the commission would normally 
change every four years; thus the judge 
who acts as chairman normally would be 
changed at the end of the four years and 
some other judge take his place. 

Whenever a vacancy occurs in the office 
of any judge affected by the plan, the fol- 
lowing three steps for nomination, appoint- 
ment and election are then taken: 

1. ‘The appropriate judicial commission 
selects three persons possessing the qualifi- 
cations of the office and submits their 
names to the governor; 

2. ‘The governor then must appoint one 
of such candidates to fill the vacancy; 

3. After the person so appointed has 
served a probation period of at least 12 
months, he must then be voted on by the 
people at the next general election. At 
such election he has no opponent but runs 
on his record. His name is placed on a 
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separate judicial ballot without party or 
political designation, in the following way: 
“Shall Judge —— 


— — —————E , 


(Here the name of the Judge shall be inserted) 


of the — 

(Here the title of the court shall be inserted) 
be retained in office? 

Yes No 
(Scratch One)” 

If the vote is favorable, the judge then 
serves a full term thereafter, twelve years 
for an appellate judge, six years for a cir- 
cuit judge. But if the judge is not retained, 
a vacancy exists and the nominating and 
appointing process is again invoked. 

Any judge elected under the plan, at the 
end of his term runs again solely on his 
record in the same manner that has just 
been outlined and his name will appear on 
the same kind of ballot; all he is required 
to do to get his name on such a ballot is to 
file in the office of the Secretary of State, a 
declaration of candidacy for election to 
succeed himself, not less than 60 days 
prior to such election. If the judge does not 
file a declaration, then a vacancy exists 
from the expiration of his term of office, 
which is filled in the same manner as we 
have just outlined. 

No judge selected under the plan is al- 
lowed, directly or indirectly, to make any 
contribution to or hold office in a political 
party or to take part in any political cam- 
paign. 

The judges on the bench at the time of 
the adoption of the plan continue to serve 
out their regular terms. If such judge de- 
sires to run for re-election, he merely files 
his declaration of candidacy for re-election 
and his name is placed on the judicial bal- 
lot, the same as a judge appointed to fill a 
vacancy. 


Since the adoption of the non-partisan 
court plan in Missouri on November 5, 
1940, to date, there have been 44 appoint- 
ments made by 4 Governors to fill vacancies 
in the following courts and the number of 
appointments made to each court is: 





February, 1960 


Courts No. of Appointments 
Supreme 7 
St. Louis Court of Appeals 4 
Kansas City Court of Appeals 2 
Springfield Court of Appeals 4 
Jackson County Circuit Court 14 
St. Louis Circuit Court 1] 
Jackson County Probate Court l 
St. Louis Probate Court l 


44 


The following governors of the State of 
Missouri have made the following number 
of appointments: 


1941-4 Inc. Governor Forrest C. Donnell 
— (Rep) 6 

1945-8 Inc. Governor Phil N. Donnelly 
— (Dem) 5 (First Term) 

1949-52 Inc. Governor Forrest Smith 
— (Dem) 14 

1953-6 Inc. Governor Phil N. Donnelly 
— (Dem) 15 (Second Term) 

1957- Governor James T. Blair, Jr. 
— (Dem) 4 


44 
The above named governors were re- 
quired to make the 44 appointments for 
vacancies occurring for the following rea- 
sons: 
New Divisions created 


(Jackson County) 3 
Deceased 18 
Retired 12 
Term expiring 3 
Resigned 7 
Not retained by vote l 

44 


Governor Donnelly, a Democrat, in his 
last term, appointed 6 Republicans and 8 
Democrats to judicial office. Theretofore 
the governors had not crossed party lines 
except in one instance when it happened 
that the nominees were all of the opposite 
party. The fact that the governors in ex- 
ercising the power of appointments did not 
cross party lines has deterred qualified 
lawyers of the opposite political party of 
the governor from accepting nominations. 
Usually the panels of three nominees in- 
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cluded at least one nominee of the oppo- 
site political party of the governor. Prior 
to each general election the Missouri Bar 
(which is integrated and includes all law- 
yers in Missouri) conducts a poll of all 
lawyers in the state respecting the retention 
in office of the judges of the Supreme 
Court and a poll of the lawyers in the three 
Court of Appeals districts and the Circuit 
Court judicial circuits under the plan. The 
lawyers vote FOR or AGAINST retention 
the same as do the people. Since such polls 
have been taken no judge standing for re- 
tention has failed to receive approval by an 
overwhelming majority, usually by at least 
90 per cent of the votes cast. In the voting 
by the lawyers, no variation is observable 
between results respecting Democrats and 
Republicans. The public retains in office, 
by substantially the same majorities, in- 
cumbent Republican and Democrats alike, 
irrespective of how the general election 
swings. The plan has provided security of 
tenure. It has relieved the judiciary from 
political campaigning. It has prevented the 
appointive power from using judicial office 
for the recognition of political obligations. 
The plan is well regarded in the areas to 
which it is applicable. There is no activity 
to change it. It has the support of the press. 
Nevertheless, during the 19 years since 
adoption of the constitutional amendment 
the legislature has failed to implement the 
constitution by providing the procedure 
whereby the people of other circuits may 
vote to have the plan made applicable to 
their courts. In a test case the Supreme 
Court held the article of the constitution 
not to be self executing. Hence the plan 
has not been extended. 

These are the facts respecting Missouri's 
experience under the plan. I am unable 
to close without saying that it is my opinion 
that the Missouri Court Plan has done 
more to improve the administration of 
justice in Missouri than anything else 
which has occurred in my 33 years of law 
practice. 
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T 

HE subject is of particular interest to 
me for several reasons. I have spent more 
years than I like to admit in the “action” 
phase of constitutional reform. While we 
have yet to accomplish the total job of ju- 
dicial reform in Illinois, we came mighty 
close to a major achievement at the elec- 
tion last November and already there have 
been legislative by-products as a result of 
our “near-miss”’. 

‘There is another reason for my interest 
in the subject “Action Programs to Achieve 
Judicial Reform’. If there was ever a case 
for applying the old bromide about ‘too 
much evaluating and too little activating”, 
it is in the field which concerns us in this 
Conference. As fundamental as it is to ana- 
lyze the root causes of the defects in judicial 


selection and court administration which 
plague state after state, as essential as it is 
to study alternatives and to fashion the 
model constitutional articles and statutes, 
there remains the equally significant task 
of turning these study efforts into concrete 
accomplishments by legislative enactments 
and action by the electorate at the precinct 
polling place. I think this side of the coin 
has been too long neglected. 

My notion that there has been dispropor- 
tion of attention and effort between the 
drafting and study phases, on the one hand, 
and the “action” phase, on the other, is 
demonstrated by a quick look at the excel- 
lent and comprehensive bibliography pre- 
pared by Miss Fannie J]. Klein, which is 
one of the advance materials for this con- 
ference. Of the scores of articles and books 
referred to, I find only two or three which 
seem to relate to the “how to do it” aspects 
of improving judicial selection and admin- 
istration. Significantly, these are publica- 
tions of the League of Women Voters, and 
I am not surprised. All I can say is, bless 
the ladies for their practicality and vision. 
Without their help in state after state, we 
would not be nearly as far advanced as we 
are on the road to judicial reform. 

In the time allowed me, I shall not try 
to discuss the many details of campaigning 
suggested by the Conference outline for 
Topic Number 7. These are matters which 
can be considered most profitably in panel 
discussion. Instead, I wish to focus on the 
essential nature of the problem involved in 
any action program and the responses to 
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that problem which are required if a ju- 
dicial reform campaign is to succeed. 

It may be elucidating the obvious to as- 
sert that the basic problem of judicial re- 
form is essentially political and educational 
in nature. I will risk that charge, for it 
seems to me absolutely imperative that we 
keep this simple fact in mind at every stage 
of our effort for better courts. In many 
states represented here, the judicial system 
is rooted in antiquated provisions of state 
constitutions. I need not tell this knowl- 
edgeable group what that means in terms 
of things “political”, for the task of induc- 
ing the initiating action in the legislature 
and then securing voter approval in the 
public referendum is one of utmost com- 
plexity and difficulty. 

For example, here in Illinois we could 
not even think seriously about the possi- 
bility of adopting any new judicial article 
of our constitution until we had first la- 
bored successfully to extricate our constitu- 
tion from a legal straight-jacket in which 
it had reposed for almost 50 years. During 
that time, our constitution was virtually 
unamendable. That step alone took years 
of effort and an intensive campaign to 
adopt a so-called Gateway Amendment re- 
lating only to the amending clause of our 
constitution. Doubtless it was experiences 
such as ours that caused the late Chief Jus- 
tice Arthur T. Vanderbilt to observe that 
“judicial reform is no sport for the short- 
winded”. Actually what is needed is a “‘sec- 
ond-wind”,. 

If you are from a state in which the ju- 
dicial establishment is grounded essentially 
in statutory law, your task may not be quite 
as onerous but it will still remain a heavy 
one, for with the remedial effect direct, the 
legislative response to the need will prob- 
ably be even slower than when a legislature 
is asked to do no more than permit the 
voters to decide the issue, as in the case of 
a constitutional amendment. 

The political nature of the problem be- 
ing what it is, it is therefore essential that 


ACTION PRoGRAMS To ACHIEVE JUDICIAL REFORM 163 


from the outset of any effort for judicial 
reform there must be a healthy and respect- 
ful concern for the role of the political 
leaders of both parties, for in the last analy- 
sis it is they who are the real “‘string-pullers” 
in our society. 

Regarding the educational side of the 
problem, we had better recognize that the 
public has no extensive knowledge of, or 
starting interest in, improvement of judicial 
selection and court reorganization. There 
is, however, great potential in a latent in- 
terest which does exist. While enlightened 
political leadership will try to lead the way, 
as we have seen in this state, the task of 
political leadership is eased when there 
exists some public understanding of the 
need to make the judiciary strong, efficient 
and independent. 


Provide Literature of Reform 


This leads me to the first essential re- 
sponse to the basic political and educational 
problem, and that is the need for “a litera- 
ture of reform” as a starting point. Wisely, 
I feel, there is an instinct on the part of 
the public to resist anything which may 
smack of “tinkering” with the judiciary or 
judicial administration. The burden of 
proof should rest with those who urge re- 
form. It is their responsibility to show the 
need for change and the wisdom of the 
remedies proposed. 

Obviously, at this stage, the bar must 
take the lead in preparing the basic ma- 
terials—preferably in not too technical a 
form—which in turn can be translated into 
layman’s language by others who join in 
an action program, such as representatives 
of other professional, business, labor on 
civic groups. In their ultimate and distilled 
form, these materials will be given maxi- 
mum dissemination in the form of news- 
paper articles, radio and_ television an- 
nouncements, speech materials and even 
campaign slogans. 

jut long before the election stage is 
reached, the important thing is to “educate 
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the educators’. I mean by this that well- 
prepared, accurate and readable articles 
and papers must be written and distributed 
early in the effort to those people of the 
state who are the molders of public opinion. 

Permit me to explain how we prepared 
the “literature of reform” in Illinois some 
years ago. In the late ’40s, Mr. Justice 
Walter V. Schaefer, then a practicing law- 
yer, induced me to join with him in lead- 
ing a small group of citizens to Springfield 
to urge the need for calling a constitutional 
convention. We took to the capitol a 
mimeographed paper, which Walter and I 
spent the better part of a night drafting, 
outlining the need for constitutional re- 
form. That paper was the sum total of the 
literature we had available to put on the 
desks of the members of the legislative com- 
mittee. As you might suspect, we were un- 
successful. 


Bar Committee Was Established 


When we returned to Chicago, we were 
determined to do something about it. 
Largely at his insistence, a standing com- 
mittee of the Chicago Bar Association on 
Constitutional Revision was created. I was 
asked to take the chairmanship and was 
told that the job would not take very long. 
I might add that the committee has been 
“standing” ever since. But we did this as our 
first order of business. Each member of our 
committee undertook to do a _ thorough- 
going piece of research on a specific prob- 
lem of constitutional reform. Mine, for ex- 
ample, was on the subject of the courts. 

Then we induced leading law reviews 
and bar journals to publish our papers. 
Our next move was to find financial god- 
fathers who paid for literally thousands of 
reprints of these articles. Before we knew 
it, we had our literature of reform. We 
then saw to it that these materials were 
distributed at the right times to the right 
people. 

Another response to the basic problem 
relates to the people who will make up 
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your campaign committee. While prime 
responsibility for better judges and courts 
may be that of the bar, experience demon- 
strates that the bar alone cannot do the 
job. From the time of Isaiah, writers have 
not been too generous to our profession, 
and our public relations can stand improve- 
ment. When judicial reform is sponsored 
solely by lawyers, the invariable public re- 
action is that we have an axe to grind. 


Enlist Sponsorship of 
Lay Organizations Early 


The ideally constituted committee will 
consist of representatives of labor, agricul- 
ture, business, P.T.A., League of Women 
Voters, and other influential civic groups. 
While the bar group must lead the way in 
the drafting of the proposed legislation, in 
expounding the need before legislative com- 
mittees and in public debates, we should 
not make the mistake of enlisting other 
civic leadership late in the game. 

In our recent Illinois campaign for the 
judicial amendment, over 60 major civic 
organizations constituted the sponsoring 
Committee on Modern Courts. The leaders 
were laymen. While our lawyers did a 
prodigious amount of work, the public 
image was one of lay leadership. 

In selecting the bar association group to 
work in the joint committee, it is wise to 
interest young men who evidence both dedi- 
cation to judicial reform and political po- 
tentiality. We had an interesting experience 
when we chose our Chicago Bar Association 
standing committee late in the ’40s. In the 
ensuing years, unusual things have hap- 
pened to several members of that commit- 
tee. One became a two-time candidate for 
the Presidency of the United States, and 
there are rumors that he may try it again. 
Another became National Chairman of the 
Democratic Party; a third, Solicitor Gen- 
eral of the United States; a fourth, a Jus- 
tice of the Supreme Court of Illinois. A 
fifth became a law partner of one of our 
most potent political leaders. The rest of us 
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remained just plain hard-working lawyers. 
I assure you that our political colleagues, in 
both parties, proved amazingly helpful. 


Press Plays Vital Role 


Finally, permit me a few words concern- 
ing the role of the newspapers and other 
media of communication. The notion that 
the average newsman is only mindful of 
circulation and is indifferent to the public 
interest is unfounded. Neutrality is no fetish 
of the press. Here in Illinois our news- 
papers have taken a firm position on im- 
portant public issues, such as judicial re- 
form. Once informed of the need for mod- 
ernizing our courts, Illinois newspapers, 
with few exceptions, have gone all-out in 
rendering a twofold service. They have 
been remarkably effective in translating 
into language of the man on the street the 
essence of the judicial reform story. Sec- 
ondly, they have acted as gadflys in stim- 
ulating political leadership to make the 
maximum supporting effort within the 
framework of party organization, recogniz- 
ing the diversities of viewpoints which 
exist in political parties just as in other 
organizations. 

These I think are essential elements of 
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any action program destined for success: 
(a) recognition of the basic political na- 
ture of the problem, (b) clear demonstra- 
tion of the existence of the need for an 
improved judiciary and court system and 
the wisdom of the proposed revisions 
through a literature of reform, (c) selection 
of a committee vigorous enough to stay 
with the job as long as it takes and pos- 
sessed of a due respect for the political 
process, and (d) the all-out help of the 
press and other media of communications. 

While the difficulties of winning long 
overdue judicial reform in your state will be 
great and vexing, there is no more worth- 
while or gratifying service for a lawyer to 
render his profession than to get into this 
fight. And it is part of a larger cause. ‘The 
challenge of our times is to renew the in- 
terest and participation of the individual 
citizen in government at all levels. America 
became great because of the impulse of the 
citizen to translate private moral conscience 
into public virtue. The impulse today is 
dangerously weak. ‘This gives added impor- 
tance to the efforts of this Conference, for 
certainly there can be no more fundamental 
concern in a democratic society than to 
improve the ways of justice. 


Federal A ppeals Court Holds Gifts | 
to Bar Associations Tax Deductible 


In a notable decision of far-reaching impli- 
cations the United States Court of Appeals fon 
the Second Circuit has held that three bar as- 
sociations—the New York State Bar Associa- 
tion, the New York County Lawyers Associa- 
tion and the Association of the Bar of the 
City of New York—are charitable, scientific 
and educational within the meaning of Sec- 
tion 812 (d) of the Internal Revenue Code and 
as such are entitled to receive tax-deductible 
gifts. The reasoning of the court applies to all 
state and local bar associations. 

The tax status of the three bar associations 
was challenged in a case arising out of the 


will of the late William Nelson Cromwell, 
prominent New York attorney, who died in 
1948. Large bequests from the multi-million. 
dollar estate were given to a number of legal 
organizations, including the American Bar As 
sociation, the American Bar Foundation, and 
the three New York associations. Tax deduc 
tions were disallowed on the ground that the 
organizations were not “charitable, scientific, 
literary or educational,” and the district court 
sustained the commissioner, basing its conclu- 
sion chiefly on the associations’ activities in 
the regulation of the unauthorized practice of 
law, discipline of the bar and the judiciary, 
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recommendations with respect to judicial ad- 
ministration and procedure and endorsement 
of candidates for judicial office, and activities 
in support of or in opposition to various legis- 
lative proposals. 

The Court of Appeals, in an opinion by 
Judge Sterry R. Waterman, examined each of 
these typical bar association activities in detail 
and found it not contrary to the spirit of the 
Code provisions. ‘The Court noted that sup- 
pression of unauthorized practice and disci- 
pline of members of the legal profession are 
public services which would have to be han- 
dled by some other public agency for the 
public’s protection if the bar did not do it. 
The Court paid tribute to the associations’ 
work in improving court procedure and en- 
dorsing judicial candidates as an outstanding 
public service, and in a long and carefully 
reasoned section of the opinion refused to dis- 
allow the deductions on account of bar associa- 
tion legislative activities, in spite of the Code’s 
specific reference to influencing legislation. 
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“Through their various committees,” said 
the Court, “the associations study and re- 
port on proposed and existing legislation. 
Often they send copies of their reports and 
resolutions to the legislative, executive and 
judicial branches of the federal and state 
governments. The major portion of this 
work is of a technical nature involving the 
adequacy of proposed and existing legisla- 
tion in terms of its form, clarity of expres- 
sion and its effect on and relation to othe 
law. The associations’ work has been ex- 
pressed in expert reports on matters 
uniquely within the fields of experts and 
has avoided questions which are outside 
those fields, i.e., questions which turn 
largely on economic or political decisions. 

“These activities serve no selfish purpose 
of the legal profession—rather they consti- 
tute an expert’s effort to improve the law 
in technical and non-controversial areas. In 
our opinion these activities are scientific, 
educational and charitable.” 
(Dulles v. Johnson, Docket No. 25252, 1959) 


Columbia Project Will Test 


Effectiveness of Pre-Trial 


A two-year study of the effectiveness of pre- 
trial conferences in New Jersey court pro- 
cedure got under way last month as a major 
item in the program of the Columbia Uni- 
versity Project for Effective Justice. ‘The study, 
believed to be the first official controlled test 
of procedure ever attempted in American 
courts, is being conducted at the invitation of 
Chief Justice Joseph Weintraub of the New 
Jersey Supreme Court, and in cooperation 
with Edward B. McConnell, Administrative 
Director of the New Jersey Courts, and his 
office. 

Project researchers will analyze the court 
“careers” of hundreds of personal injury cases 
in the superior and county courts of seven 
New Jersey counties. The data collected in 
the survey will be assembled and reviewed 
at Columbia’s school of law. 

“The basic plan of the survey” Professor 
Rosenberg said, “is to expose a random group 
of court cases to a pre-trial conference while 
at the same time lifting the pre-trial require- 
ment in a group of similar cases, and then 
comparing the results.” At present Professor 
Rosenberg stated, it is virtually impossible to 


assess accurately the effectiveness of the pre- 
trial conference “because there is no way of 
knowing what the picture would be if it were 
not utilized. A control group is essential.” At 
the end of the controlled investigation, he 
said, “we should be in a position to substitute 
knowledge for speculation. Among other 
things, we shall be able to gauge the effect if 
New Jersey were to give up the compulsory 
pre-trial conference in favor of an optional 
procedure.” 

A pre-trial conference is a before-trial hear- 
ing of the opposing attorneys before a judge. 
It is designed to shorten the trial by having 
the lawyers agree on as many points as pos- 
sible before going into court. The issues are 
simplified and documents put into prope 
technical form; agreements are made on the 
number of witnesses to be called; and the par- 
ties exchange information to avoid surprise 
during the trial. Sometimes cases are settled 
at the pre-trial conference, avoiding trial. 

The pre-trial conference was made manda- 
tory in 1948 for all New Jersey civil court 
cases. It is mandatory in two other states, 
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California and Michigan, and optional in 
most other jurisdictions. It has been in effect 
in the federal courts, largely on an optional 
basis, for 20 years. 

The test contemplates that starting in Janu- 
ary, in the seven selected counties mandatory 
conferences will be held in every second case, 
with the holding of such conferences being 
optional with counsel in the alternate cases. 
It is also planned that during this period, 
present provisions for the transfer to the 
district courts of cases involving less than 
$3,000 will be suspended. 

During the course of the experiment, ex- 
tensive information will be obtained from 
court records in all of the cases involved in 
the study and additional data will be secured 
through confidential questionnaires filled in 
by the participating judges and attorneys. 

The opening portion of the study will last 
about six months, during which time the test 
cases will be assembled. An additional year 
and a half will be required for gathering ol 
data, which will be analyzed and transferred 
to business machine punch cards to be tabu- 
lated electronically at Columbia’s Bureau of 
Applied Social Research. 

Professor Rosenberg said the survey should 
answer three questions about the pre-trial 
conference. These are: Is it efficient? Does it 
help bring about fair dispositions? What fac- 
tors make some pre-trial conferences more el- 
fective than others? 

Efficiency will, for example, be measured, 
he said, by comparing the amount of judicial 
time to dispose of the “A” group (those ex- 
posed to mandatory pre-trial conference) with 
the “B” group (those not so exposed). 

He went on to say, 

“We'll determine whether a higher or lower 
ratio of ‘A’ cases settled before trial; whethe: 
more or less judge time was required to dis- 
pose of those reaching trial; the comparative 
frequency of jury waivers (since non-jury trial 
takes less time), of mistrials, retrials, appeals 
and reversals. We shall have to rely on less 
objective yardsticks when it comes to meas- 
uring the quality or fairness of the disposi- 
tions. True, we can utilize the frequency ol 
appeals, reversals and retrials as some eVi- 
dence of whether pre-trial has served to get 
a correct result. And we can also measure the 
extent of agreement by judges with jury ver- 
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dicts in the two types of cases. But in the 
main the indicators will be subtler matters— 
for example, the level of counsel’s preparation 
in the pre-tried as compared to the non-pre- 
tried cases.” 

The third phase of the survey will investi- 
gate possible correlations between selected 
factors and the “success” or “failure” of pre- 
trial in terms of efficiency and quality. 

“For example,” Professor Rosenberg said, 
“it may turn out that pre-ti ial is more effective 
in large cases than small, in complex cases 
than in simple ones, when conducted on the 
eve of trial rather than many months prior, 
and so on.” 

The Project for Effective Justice was organ- 
ized at Columbia in 1956 to conduct syste- 
matic investigations of civil justice in action. 
It began with a gift from an anonymous 
donor, who is not a lawyer, and it has been 
supported by the Walter E. Meyer Institute of 
Law and the Alfred P. Sloan Foundation. ‘The 
advisory council includes judges public offi- 
cials, practicing attorneys, insurance indus. 
try representatives, sociology professors and 
laymen. ‘The purpose of the project is to re- 
place opinion with facts and establish the 
scientific method in the investigation of prob- 
lems concerning the administration of justice. 

Recently the project has made surveys of 
the reasons underlying excessive delay and 
expense in the civil courts, particularly in the 
personal injury field. 

One of the surveys examined a cross-section 
of negligence cases in the First Department 
(New York City) of the Supreme Court of 
New York and found: 


1. In only 1.3 per cent of the cases was 
there a complete trial. 95.5 per cent of the 
cases were disposed of without being as. 
signed for trial and 98.7 per cent without 
trial to the finish. 

2. Cases involving large sums of money 
are more likely to reach trial stage than 
those involving smaller sums. 

3. In most cases (56 per cent), lawyers 
commenced a lawsuit. The average re- 
covery alter suit was $2,058, and after claim 
$912. 

4. About 95 per cent of recoveries of 
over $10,000) result from court 
rather than unsued claims. 

5. Rules providing for channeling of 
cases to lower courts according to their po- 


actions 
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tential size do not appear to be effective. 
Thus, less than 1 per cent of the City Court 
cases realized more than $3,000.—the juris- 
dictional limit of the Municipal Court. 


The Columbia Law Review will soon pub. 
lish the complete results of this survey. 

Another survey examined the hypothesis 
that court delay could be reduced by elimi- 
nating the present rule of comparative negli- 
gence. The study was made in Arkansas, the 
state which most recently adopted the com- 
parative negligence rule. The project found 
that comparative negligence did, indeed, in- 
crease settlements before trial, but it did not 
substantially reduce jury trials, nor make 
much change in the court’s job in these cases. 
The results of this study were published in the 
Spring, 1959, issue of the Arkansas Law Re- 
vlew. 

A third survey, carried on jointly with the 
Association of the Bar of the City of New York 
is attempting to discover why some people 
make claims and bring law suits and others 
similarly injured do not. It is hoped that 
this study will formulate techniques for re- 
ducing the number of claims which are filed. 
The results of this study are expected to be 
available within the next few months. 


New York Prospects Good for 
“Half a Loaf’ Court Reform 


Prospects for “half a loaf’ court reform in 
New York are fairly good following Governor 
Rockefeller’s endorsement of the once-passed 
measure, with only minor technical changes, 
in his message to the legislature. 

As it stands, the bill would effect a sub- 
stantial reorganization of the New York City 
courts, but would leave upstate courts un- 
touched. Efforts to amend it to include the 
latter are being made both by reform groups 
which are dissatisfied with the incomplete job 
the present bill will do, and by opponents 
who hope to ensure its defeat by incurring the 
opposition of upstaters. 

As it stands, the bill would cause the Gen- 
eral Sessions and County Courts to be ab- 
sorbed by the Supreme Court; City and Mu- 
nicipal Courts would be merged into one 
lower civi] court; and Special Sessions and 
Magistrates Courts would be consolidated in 
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a lower criminal tribunal. The Domestic Re- 
lations Court would become part of a state- 
wide Family Court, and the Surrogate’s Court 
would remain intact. 

To take effect, the measure must be passed 
again by the legislature and then be approved 
by the voters at the next general election. 





Indiana Judicial Selection 
Plan Has Strong Support 


An “Indiana plan” for selection and tenure 
of judges is under consideration in the In- 
diana legislature, having been introduced un- 
der the sponsorship of the Indiana State Bar 
Association. 

The plan, drafted with the object of achiev- 
ing a substantial measure of improvement by 
legislative action only without the necessity of 
constitutional amendment, is aimed chiefly at 
attracting better qualified persons to the bench 
by protecting their tenure and removing their 
election from partisan politics. 

The plan is in the form of three bills, one 
for the circuit, superior, probate, criminal and 
juvenile courts, one for the intermediate ap- 
pellate courts, and one for the supreme court. 
The trial court bill is an enabling act, em- 
powering the counties to take advantage of its 
provisions if they desire to do so. 

As to all of the courts, the plan permits an 
incumbent judge to become a candidate in the 
fall election without the expense and effort of 
going through a primary. In the fall he may 
be opposed by a candidate who was nominated 
in a primary on a separate ballot without party 
designation. Voting in the fall likewise is on 
a separate ballot without party designation. 
Political parties are forbidden to endorse ju- 
dicial candidates and the candidates are for- 
bidden to make any contribution of any kind 
to any party. 

Possibly the most important feature of the 
plan is the provision that in the final election, 
the name of the incumbent appears on the 
ballot above those of his competitors, and the 
words “present judge” following his name. 
This, in the opinion of the sponsors, will 
give the incumbent a definite advantage and 
security of tenure necessary to induce high 
grade lawyers to make a career of the judici- 
ary, while at the same time retaining a means 
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of defeating the incompetent and injudicious. 

To get the plan adopted in the counties, a 
petition signed by 5 per cent of the voters, or 
1,000, whichever is less, will put the question 
on the ballot, for a simple majority vote, and 
it can be discontinued after adoption by the 
same procedure. 

The movement for judicial selection reform 
in Indiana got its start in the early 1940's 
when the Indiana Judges Association voted 
in favor of non-partisan selection. The current 
movement in the state bar association began 
in 1956. The 1960 legislative drive is in the 
hands of three committees, on legislation, pub- 
lic relations, and speakers bureau, headed by 
Benton E. Gates, Robert A. Gemmill and 
Arthur H. Gemmer. 


Judicial Article Revision 
Introduced in Colorado Would 
Abolish Justice of the Peace Courts 


A proposed constitutional amendment re- 
writing the judicial article of the Colorado 
constitution to do away with the justices of 
the peace and make other important changes 
in the state’s judicial structure has been de- 
feated on roll call in the lower house of the 
state legislature. There appears to be some 
interest in the possibility of putting it on the 
1960 ballot by initiative. 

The amendment would abolish justice of 
the peace courts as of the second Tuesday in 
January, 1963, and the legislature would in 
the meantime create a minor court system to 
replace them. 

The proposed amendment makes no direct 
change in the method of selection of judges, 
but it would make it possible to change the 
method by means of initiative or referendum 
and without constitutional amendment. A 
noteworthy feature is the proviso that if a 
method other than election ever is adopted, 
no judge shall remain in office after the ex- 
piration of his term unless the question of his 
retention is submitted to the voters on a ballot 
reading: “Shall Justice __.._______ be _ re- 
tained in office?” 

The amendment also would empower the 
legislature by two-thirds vote to increase the 
number of justices of the supreme court from 
seven to nine. 
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Iowa Bar Working for Second 
Passage of Judicial Amendment 

A state-wide informational campaign is be- 
ing conducted by the Iowa State Bar Associa- 
tion in behalf of the proposed constitutional 
amendment relating to selection and tenure 
of judges which passed the legislature a year 
ago. 

The plan provides for appointment of judges 
from a list of nominees selected by a non- 
partisan commission, with opportunity for the 
voters to remove an unsatisfactory judge in a 
non-partisan, non-competitive election, in 
which the sole question is whether the judge 
shall be retained. 

Drafted after years of work by a state bar 
committee, the plan was endorsed in succes- 
sion by the board of governors, by the Associa- 
tion representatives in district polls, by the 
Supreme Court of Iowa, and finally by the 
1959 General Assembly. The Association is 
now working for second passage in the legis- 
lature and adoption by the people in a gen- 
eral election. 


Connecticut Minor Court 
Reorganization Moves Ahead 

Chief Judge Edward C. Fisher of the new 
Connecticut Circuit Court announced in De- 
cember the division of the state into 17 cir- 
cuits, to be manned by 39 of the 44 new 
judges. The remaining five will provide ex- 
tra manpower for the three-judge appellate 
session, for substitutes during illness and va- 
cations, and for such adjustments as experi- 
ence shows necessary. A number of communi- 
ties were warned that they must provide 
adequate quarters for the new courts between 
now and January |, 1961, when the system 
goes into effect. 

In the meantime, Chief Justice Raymond E. 
Baldwin of the Supreme Court of Errors, in 
the exercise of the broad powers of adminis- 
tration over the courts of the state granted to 
him by the legislature, has ordered full reports 
to him on certain types of cases being heard by 
the existing minor courts pending comple. 
tion of the reorganization. 

Cases specified are those involving drunken 
driving, negligent homicide and evasion of 
responsibility. Reports are to be made with 
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in one week from date of arrest, and a final 
report not later than one week after final dis- 
position. They must show continuances, re- 
duction of original charges, the findings and 
the penalty imposed, and these will be checked 
against reports from the police. 

The Circuit Court system was established by 
the 1959 legislature to replace the present 168 
town, city and justice of the peace courts with 
a unified state-operated court manned by 
trained and experienced judges. 


“Kangaroo Courts” Found in 
New Hampshire Minor 
Court Survey 


“Appalling” conditions have been found to 
exist in many New Hampshire municipal 
courts, a five-man study commission appointed 
by the state supreme court has said. Among 
the conditions brought to light are: 

—courts in which defendants are never in- 
formed of their constitutional rights; 

—garages, basements and back 
stores used as courtrooms; 


rooms ol 


—courts without even a copy of the state’s 
statutes; 

—no provision for the training of new jus- 
tices, nor any source to which they may turn 
for aid: 

“In fact,” said Judge John H. Ramsey of 
Meredith, president of the New Hampshire 
Municipal Court Justices Association and a 
member of the study commission, “a few of 
these might be likened to ‘kangaroo’ courts, 
on the basis of information so far.” 

Changes needed to put these courts on the 
highest possible level will be accomplished 
within the next two years, Judge Ramsey 
pledged,“ by direct persuasion where required, 
but by order of the state supreme court where 
necessary.” 

No criticism of the justices themselves was 
voiced, but only of the conditions under which 
they work. 

Judge William W. Treat of Hampton is 
chairman of the committee, which was ap- 
pointed pursuant to an act of the last legisla- 
ture. It held its first meeting January 5 in 
Manchester, and plans monthly meetings in 
Manchester and regional meetings in various 
parts of the state. 
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Vichigan Justices Association 
Tries Certification 

“Certification” of justices of the peace as 
qualified to try cases is being experimented 
with in Michigan as one possible solution to 
the J.P. problem. 

Presently only an association activity, the 
procedure consists of a visitation and inspec- 
tion by a team of active justices, a written 
examination, and attendance at periodic semi- 
nars on criminal law and procedure. Certifi- 
cation already has been granted to some 300 
Michigan justices, or about half of those who 
are active in the state. 

The program, according to Adrian Jaffe, 
executive chairman of the Michigan Justice 
of the Peace Association, is only one step 
toward a gradual “cleaning house.” 

“We feel the only real answer to better 
justices is a qualifying examination set by 
the state for all justices who are not attor- 
neys,” Jaffe said. 

Names of certified justices are published in 
official journals and distributed to law en- 
forcement agencies. 


Pittsburgh Federal Court 
Sets Fine Record 


A statistical study of the operation of the 
United States District Court for the Western 
District of Pennsylvania, released a few weeks 
ago, shows that during September, 1959, that 
court, with six resident judges and two visit- 
ing judges, disposed of more trials than any 
other multi-judge federal court in the country. 

The court handled a total of 92 trials dur- 
ing the month, compared to 21 in the Eastern 
District of Pennsylvania with 12 judges and 
74 in the 18-judge Southern District of New 
York. 

Conceding that the number of cases is only 
part of the story, Chief Judge Wallace S. 
Gourley nevertheless credits the court’s fine 
record to remedial measures introduced to 
cut the backlog. One of these is last year’s in- 
troduction of a standard pre-trial procedure 
which is now beginning to bear fruit. 

An additional factor is the use of stand-by 
juries, which are picked and ready to be called 
into court when judges have finished instruct- 
ing the preceding juries and are ready fon 
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more cases. 

Mrs. Fannic J. Klein, assistant director of 
the Institute of Judicial Administration, Inc., 
New York, spent several weeks in Pittsburgh 
studying the court’s procedures, and Mrs. 
Mable Diehl of the National Archives and 
Record Service spent five days in December 
studying the handling of paper work and the 
processing of pre-trial, with a view to revision 
of the system for more efficient handling and 
better control of the docket. 


D. C. Court Achieves 


Jury Economies 


Recently adopted improvements in the han- 
dling of juries are ridding the United States 
District Court for the District of Columbia of 
its reputation of having one of the country’s 
most wasteful and expensive jury systems. 

The first change in procedure saved nearly 
$4,000 in October and nearly as much in No- 
vember. Still greater savings are anticipated. 

Judges Edward A. Tamm and George L. 
Hart, Jr., began a study of the situation last 
spring. They found that huge sums of money 
were being spent for jurors to do nothing. In 
a recent six-month period there were 29,097 
juror days, of which nearly half—13,337—were 
for jurors who were paid but did not hear 
cases. Only 1,944 juror days were charged to 
jurors challenged and disqualified. 

The first reform measure adopted was to 
establish one large pool from which all the 
judges draw their jurors instead of having 26- 
member panels assigned to each judge. This 
has meant a saving of about 50 jurors each 
month. Actual saving to the taxpayers is 
greater than the figures cited, since half the 
jurors are government employees, who re- 
ceive full pay during jury service. 

Other innovations adopted include putting 
at the bottom of the list the names of those 
who have served once during the month, so 
that all jurors in the pool will have a bette: 
chance to serve; avoiding setting two capital 
cases on the same day, and avoiding the call- 
ing of panels in capital cases in which the de- 
fendant pleads guilty to a lesser offense. Panels 
in capital cases have to be larger because of 
the many jurors who do not believe in capital 
punishment. 
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Illinois Court Administrators 
Find Ways to Increase Output 


A measure that could drastically reduce 
the “interstate commerce in damage suits” 
which regularly brings railroad accident and 
other injury litigation to Chicago from distant 
states may result from the recommendations 
of the new Illinois court administrators. 

The recommendations, drawn up by State 
Court Administrator Henry P. Chandler and 
Deputy Administrator John C. Fitzgerald, and 
made public at the Chicago Bar Association's 
quarter-annual meeting last month, include a 
proposal that personal injury cases brought 
in from outside be deferred until local cases 
are heard. Under existing delay conditions 
this would mean that the cases would not be 
reached for many years, if at all. 

“Personal injury cases that have no real 
connection with Cook County and which 
can be promptly tried where they belong 
must not be advanced for trial at the ex- 
pense of those litigants whose cases belong 
here,” the report says. “They may still be 
led here, but they must await their turn 
for trial in the regular order.” 

The administrators recommend placing all 
pre-trial hearings under supervision of a single 
judge, on a staggered basis throughout the 
day, and holding them in rented office space 
to free courtrooms for trial use. It was esti- 
mated that as many as six courtrooms might 
thus be freed for service. To release additional 
judge-power, they recommend consolidation 
of chancery, tax, condemnation and _ special 
statutory matters in the Circuit and Superior 
Courts, and consolidation of the Circuit Court 
divorce divisions. 


New York Civil Practice 
Revision Is Completed 


A monumental revision of New York’s com- 
plex Civil Practice Act, begun five years ago, 
has been completed and a draft of it has been 
prefiled in the legislature to permit its careful 
study during 1960 by bench, bar and inter- 
ested members of the public. In his opening 
message to the legislature, Governor Rocke- 
feller strongly urged a moratorium on all 
amendments to the existing act and a bending 
of all effort toward enactment in 1961 of a 
comprehensive new procedure statute. 
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Philadelphia Proposals to Speed 
Criminal Trials Are Rejected 


Philadelphia judges have rejected two bar 
association proposals to speed criminal trials, 
but whether they meant to turn down more 
than one of them is not clear. 

The first, an adaptation of the highly suc- 
cessful voluntary arbitration plan already in 
use in Philadelphia for smaller civil cases, was 
advanced by the bar association and rejected 
by the judges at a November 19 meeting. 
Then the bar committee announced its aban- 
donment of that proposal and sponsorship of 
an alternative—establishment of a guilty pleas 
court where lawyers could plead their clients 
guilty after obtaining from the district attor- 
ney the recommendation he would make as 
to sentence. This would have taken place at a 
pre-trial conference, with the idea that in nor- 
mal cases following such agreement the judge 
would impose the recommended sentence with- 
out a trial. 

The Philadelphia Bulletin then announced 
that it had learned that this was the proposal 
the judges thought they were voting down at 
the November meeting. The bar association 
has withdrawn its sponsorship of the other 
plan and for the present both are dead. 


Michigan Bar Committee 
Recommends New Procedural 
Statutes and Court Rules 


Recommendations to cut the time, red tape, 
and expense of going to court in Michigan 
were disclosed last month by the Joint Com. 
mittee on Procedural Revision of the State 
Bar of Michigan. 

In a final report summarizing three and a 
half years’ work, the committee advocated 
adoption of a new set of procedural statutes 
by the legislature and a new set of court rules 
by the supreme court. Both would take effect 
January I, 1961. The committee recommended 
a “concentrated educational program” by the 
state bar, judicial conference, and local bar 
associations to familiarize attorneys with the 
changes by that date. 

According to Charles W. Joiner of The Uni- 
versity of Michigan Law School, chairman of 
the Joint Committee, the changes would per- 
mit the present court system to process one- 
third more cases with no increases in staff. 
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Lawyers would be able to handle about one 
quarter more cases than they now do in a nor- 
mal working day, he estimates. 

The Joint Committee was created in 1956 
by the legislature, the supreme court, and the 
state bar. The new procedural statutes which 
it recommends would eliminate more than 
half of the sections in the present law, adopted 
in 1915. 

General effects of the new statutes and rules, 
as described by the committee, will be to elim- 
inate the distinction between courts of law 
and equity, provide a single form of civil ac- 
tion, simplify the start of legal action, elimi- 
nate certain archaic and harsh provisions of 
the present procedure such as arrest for debt, 
modernize discovery procedures to help those 
seeking justice to obtain facts more easily and 
at less expense, standardize methods of jury 
selection throughout the state, and modernize 
and speed the administration of justice in 
such areas as pre-trial procedure, trial prac- 
tice, selection of jurors and appellate practice. 


Jersey Governor Proposes 
State-Wide Grand Jury 


A proposal for a state-wide grand jury to 
investigate crime which extends beyond the 
boundaries of a single county has been intro- 
duced in the New Jersey legislature at the 
instance of Governor Robert B. Meyner. 

Although there is some support for the idea 
among members of the bar, many lawyers and 
most judges are opposed to it, viewing it as 
a possible instrument of political power in 
future administrations if not the present one. 
A state Law Enforcement Council was dis- 
continued two years ago because of Governor 
Meyner’s opposition on similar grounds. 


Here’s Your Chance to Get 
Up-to-Date Judicial Salary 
Information 


An up-to-date judicial salary schedule has 
been published by the American Judicature 
Society. It shows salaries paid as of the late 
months of 1959 to judges of all major courts 
and many minor courts in all states, the Dis- 
trict of Columbia, the federal system, and 
some Canadian courts for comparison. The 
survey will be useful to judicial councils, ban 
associations, legislators and others interested 





February, 1960 


in comparing the salaries paid to their judges 
with those paid to comparable judges in other 
states. 

As far as possible, 1960 changes will be 
added in pen and ink to all copies sent out. 
For that purpose, all persons are requested to 
send word to the Society of judicial salary ad- 
justments in any court. 

The 62-page booklet is priced at $1.00, and 
may be ordered from the American Judicature 
Society, 1155 East 60th Street, Chicago 37, 
Illinois. 


Pennsylvania Creates Juvenile 
Court Judges Commission 


A Juvenile Court Judges’ Commission in 
the Pennsylvania Department of Justice was 
created by the Pennsylvania legislature in an 
act approved by the Governor on Decembet 
21, effective immediately. 

The commission will be composed of nine 
juvenile court judges approved by the Gov- 
ernor from a list submitted by the Chief Jus- 
tice. The act empowers the commission to ad- 
vise juvenile court judges on matters relating 
to the proper care and maintenance of delin- 
quent children; to make recommendations fo1 
administrative methods and judicial proce- 
dure in such courts, and to make recommen- 
dations as to personnel practices and employ- 
ment standards in probation ofhces. 


Juvenile Courts and 
Women’s Clubs Plan 
“Day in Court” Observance 


“Day in Court,” a joint project of the Na- 
tional Council of Juvenile Court Judges and 
the General Federation of Women’s Clubs is 
being observed in a number of communities 
in this country during the month of March. 

Essence of the plan is to have one or more 
days set aside during which members of the 
women’s clubs will have an opportunity to 
witness the court in action, inspect its facill- 
ties, and ask questions about its operation. In 
some instances all members of the clubs are 
invited to an open session, at which the judge 
addresses the group, answers questions, and 
demonstrates the court’s equipment and fac ili- 
ties. In other instances the clubs designate 
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representatives to meet with the judge and, 
where law permits, sit in on hearings, and 
report back to their respective clubs. In others, 
a special demonstration case may be presented 
to acquaint the club members with the way 
juvenile cases are handled. 

The plan originated in the Juvenile and 
Domestic Relations Court of Essex County, 
New Jersey, and Judge Harry W. Lindeman 
of that court presented it to the board of di- 
rectors of the General Federation of Women’s 
Clubs at an October meeting. ‘The Federation 
has circularized its constituent clubs suggest- 
ing that the first week of March be set aside 
for “A Day in Court” observances. 

Among the many cities planning observ- 
ances are Atlanta, Boston, Denver, Washing- 
ton, D. C., Bozeman, Montana, and White 
Plains, New York. 


Illinois Supreme Court 
Says Final “No” to 1958 
Judicial Election Contest 


Illinois court reform, narrowly defeated in 
the 1958 general election, received its coup de 
grace last month when the Supreme Court of 
Illinois affirmed a decision of the Lake County 
Circuit Court refusing to permit the counting 
of a quantity of disputed votes which might 
have been sufficient to change the result. 

‘The proposal, a revision of the judicial arti- 
cle of the state constitution on which the Ili- 
nois State and Chicago Bar Association, had 
been working for a decade, won 1,589,655 alf- 
firmative votes to 893,503 against, only 65,784 
votes short of the required two-thirds ma- 
jority. A large number of ballots were marked 
“yes” instead of “x” as provided in the elec- 
tion law, and the appeal was based on a con- 
tention that these should have been counted, 
since they were a clear expression of the intent 
of the voter. The majority of the court de- 
clined to approve, asserting that it would 
open the door to possible approval of other 
marks and symbols in the future and to pos- 
sible fraud. Justice Walter V. Schaefer, dis- 
senting, declared that problems of interpreta- 
tion will continue to arise in the future as in 
the past, and that “they cannot be wished 
away by failing to count the simple and 
straight-forward expressions of intention that 
are now before us.” 

Under Illinois law a defeated constitutional 
proposal cannot be presented again for four 
years. 
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A governor’s veto killed $4,500-a-year sal- 
ary increases granted by the Pennsylvania 
legislature in December to Municipal Court 
judges in Philadelphia and to County and 
Juvenile Court judges in Allegheny County 
(Pittsburgh). In his veto message Governor 
Lawrence chided the legislature for having 
failed to pass a bill to provide a court ad- 
ministrator who could even out work loads, 
cut down the backlog of cases, and make a 
state-wide survey of salary needs. 


Power to make rules of practice for the 
courts of quarter sessions was granted this 
summer to the Supreme Court of Pennsyl- 
vania. The courts of quarter session were also 
granted the power to make local rules not 
inconsistent with the rules of the Supreme 
Court. Courts of quarter sessions have crimi- 
nal jurisdiction only and are presided over 
by judges of the courts of common pleas. 


An across-the-board review of the rules and 
machinery for discipline of members of the 
bar is in progress by the Committee on Dis- 
ciplinary Rules and Procedure of the Oregon 
State Bar. Recommendations of subcommit- 
tees were given preliminary approval at a 
meeting early in January and were to be per- 
fected at a two-day session on February 12 


and 13. 


A unified court system for West Virginia 
will be the objective of a study of Article VIII 
of the state constitution to be conducted by 
the Committee on Judicial Improvement of 
the West Virginia State Bar by order of the 
Board of Governors. Its recommendations will 
go to the West Virginia Commission on Con- 
stitutional Revision. 


Missouri juries will no longer fix the 
sentence of persons convicted under the 
habitual criminal statute, but the law, effective 
August 29, does not impair the right of juries 
to fix the sentence in all criminal cases. Only 
four states allow the juries to fix the sen- 
tence in criminal cases. 
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The Kansas State Bar Association was 
given an award of merit by the American So- 
ciety of Association Executives at its 1959 an- 
nual meeting for its part in promoting the 
Kansas plan for selection of supreme court 
justices which was adopted by the voters in 
the 1958 general election. 


Regular meetings between representatives 
of the legal profession and of the press to dis- 
cuss joint problems arising out of courtroom 
publicity and related matters were recom- 
mended by an institute on the administration 
of justice held at Boston College last month. 


In new rules which took effect last Novem- 
ber, the Court of Common Pleas of Cuyahoga 
County (Cleveland), Ohio, provided for use 
of a panel of impartial medical experts when 
ordered by the pre-trial judge, and liberalized 
the compensation of assigned counsel in in- 
digent prisoner cases. 


Courthouse rest rooms will be cleaned up 
in Athens, Ga., if the recommendations of the 
Clarke County grand jury are followed. The 
grand jury and the Athens Bar Association 
joined in a long list of recommendations, in 
cluding a proposal that justice of the peace 
courts in the county be replaced by magis- 
trate’s courts. 


Cincinnati Municipal Court judges began 
holding extra afternoon sessions last month 
to clear up a backlog of 749 jury cases brought 
about in part by illness of a judge a few 
months ago. 


Procedural rules seminars will be con- 
ducted by the Committee on Continuing Legal 
Education and Civil Rules of the West Vir- 
ginia State Bar between now and July 1, when 
the new rules of civil procedure go into effect. 


Illinois judges, elected after 1959 and 
serving by assignment of the Supreme Court 
in courts with a higher salary scale than their 
own, are entitled to higher pay during the 
period of assignment. 


The Maine Legislature in its 1959 session 
voted to make $25,000 available to a legislative 
research committee for a study of Maine’s 
minor court system. 




















Bench and Bar Calendar 











February 


12-14—WMassachusetts Bar Association, Mid- 
winter Meeting, Pittsfield. 
18-23—Americon Bor Association, mid-year 
meeting, Chicago. 
22—American Judicature Society, Board 
of Directors, Chicago. 


March 


2-4 —ABA Traffic Court Conference, Ox- 
ford, Mississippi. 

7-11—ABA Traffic Court Conference, St. 
Louis, Missouri. 

14-16—ABA Traffic Court Conference, Lexing- 
ton, Kentucky. 

16-20—National District Attorneys Associo- 
tion, Bal Harbour, Florida 

27-April 2—White House Conference on Chil- 
dren and Youth, Washington, D. C. 

28-April 1—ABA Traffic Court Conference, New 
Haven, Connecticut. 


April 


4-6 —American College of Trial Lawyers, 
Coronado, California. 

6-7 —Kentucky State Bar Association, Louis- 
ville. 

7-9 —The State Bar of Arizona, Chandler. 


May 
1 —Low Day, U.S.A. 
5.7 —The Bar Association of the State of 
Kansas, Kansos City, Kansas. 
5-7 —Louisiana State Bor Association, 
Biloxi, Mississippi. 
5-7 —Ohio State Bar Association, Cleveland. 
5-8 —The Florida Bar, Miami Beach. 
6—The Maritime Law Associction, New 
York City. 
6-7 —Virginia State Bar, Roanoke. 
12-14—Montona Bar Association, Billings 
15-17—American Bar Association, Board of 
Governors, Washington, D. C. 
18-21—American Low Institute. Washington, 
19—National Conference of Judicial 
Councils, Washington, D.C. 
19-21—New Jersey State Bar Association, 
Atlantic City. 
22-24—South Carolina Bar Association, Myrtle 
Beach. 
22-25—American Bar Association, Regional 
Meeting, Portland, Oregon. 
25-27—Georgia Bor Association, Savannah. 
27-30—Aloska Bar Association, Ketchikan. 


June 

1-3 —The lowa State Bor Association, Sioux 
City. 

8-12—Bar Association of Tennessee, Gatlin- 
burg. 


9-10—aArkansas Bor Association, Hot Springs. 
9-10—Utoh State Bor, Salt Lake City. 
14—The Bar Association of the District 

of Columbia. 

15-17—Minnesota State Bar 
Duluth. 

15-18—North Carolina Bar Association, Myrtle 
Beach. 

16-18—Mississippi State Bor, Jackson. 

22-24—IIlinois State Bar Association, Wauke- 
gon. 

23-24—State Bar Association of North Dakota, 
Grond Forks. 

23-25—Marylond State Bar Association, Atlan 
tic City, New Jersey. 

23-25—The State Bor of 
Mitchell. 

24-25-—Bar Association of the State of New 
Hampshire, Pike. 

29-July 2—Stote Bor of Texas, Houston. 


Association, 


South Dokota, 


July 


5-7—The National Association of Attorneys 
General, San Francisco. 
5-8—Judiciol Conference of 
Circuit, Boulder, Colorado. 
7-9—Idaho State Bor, Sun Valley. 
21-23—Alaboma Stote Bar, Huntsville. 
12.28—National Association of Claimants Com- 
pensation Attorneys, Son Francisco. 


the Tenth 


August 


4.7—The Virginia State Bar Association, 
White Sulphur Springs, West Virginio. 
27-27—National Conference of Commissioners 
on State Lows, Washington, 
D. C. 
23-25—Maine State Bar Association, Rockland. 
23-27—Conference of Chief Justices, Balti 
more and Washington, D.C. 
23-27—National Conference of Court Admin 
istrative Officers, Baltimore. 
24-27—National Association of Women Law 
yers, Washington, D. C. 
29-September 2—Americon Bar Association, 
Washington, D. C. 
30—Judge Advocates Association, Washing 
ton, D.C. 
31—Americon Judicature Society, Annual 
Meeting, Washington, D. C. 


September 
1-3 —The West Virginia Bar Association, 
White Sulphur Springs. 
3—Bar Association of Puerto Rico, Son 
Juan. 
8-10—Canadian Bar Association, 
8-10—Washington State Bar 
Yokima, Washington. 
8-10—Wyoming State Bor, Casper. 
14-23—Second Commonwealth and Empire Low 
Conference, Ottawa, Canada. 
16-17—The Federal Bar Association, Chicago. 
21-24—Oregon State Bar, Gearhart. 
22-24—The Indiana State Bar Association, 
French Lick. 
26-30—State Bar of California, Los Angeles. 
27-30—State Bar of Michigan, Grand Rapids. 
28-October 1—The Missouri Bar, St. Louis. 


Quebec, 
Association 


October 


6-7 —Nebraska State Bar Association, Omaha. 
7.8 —Vermont Bor Association, Manchester. 
10—Rhode Island Bor Association, Provi- 

dence. 

12-14—National Legal Aid ond Defender As 
sociation, New York City 

13-15—The Colorado Bar Association, Colorado 
Springs. 

17-18—State Bar Association of Connecticut, 
Hartford. 

28-29—The West Virginia State Bor, Clorks 
burg. 


November 


9-12—Americon Bar Association 
Meeting, Houston, Texas. 

10-12—State Bar of Nevada, Winnemucca. 

30 — 3—Oklahoma Bor Association, 
ulsa 


Regional 


December 


28-30—Association of American Law Schools, 
Philadelphia. 


1961 


January—Inter-American Bar Association, Bo- 
gota, Colombia. 

May 17-20—Americon Low Institute, Washing 
ton, D. C 

August 7-11—Americon Bor Association, St 
Louis, Missouri. 


1962 


May 23-26—Americcn Low Institute, Washing 
ton, D.C 

August 6-10—Americon Bor Association, Son 
Francisco, California. 

May 22-25, 1963—Americon Low Institute, 
Washington, D. C. 

May 20-23, 1964—Americon Low Institute, 
Washington, D.C. 
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A supplement to Bar Associations, Attorneys 
and Judges—Organization, Ethics, Discipline, 
by George E. Brand, published by the Ameri- 
can Judicature Society in 1956, has now been 
published by the Michigan State Bar Founda- 
tion. The supplement brings the valuable ma- 
terials contained in the main volume down to 
a currency of within the past year, and makes 
of the two a set of books that should be and is 
proving invaluable to bar associations, judicial 
councils, courts, prosecuting officials, and all 
concerned with their important subject-matter. 

Scope of the volumes which was set forth in 
the announcement of the main volume pub 
lished in the June, 1956, Journal, is as follows: 

1. Statutes and court rules of all states and 
certain other jurisdictions, creating or regu- 
lating bar associations and their functions, 
prescribing ethical standards for attorneys and 
judicial officers and their discipline for mis- 
conduct. 

2. ‘Text of all canons of professional and 
judicial ethics, with precise comparison with 
corresponding canons of the American Bar 
Association; also the text of the A.B.A. canons 
and footnote references showing jurisdictions 
in which each has been adopted. 

3. Summary of all criminal statutes pertain- 
ing to professional and judicial misconduct, 
including unauthorized practice of law by 
court officers and other public officials. There 
is also a separate section summarizing all dis- 
ciplinary procedures. 

4. Statutes and court rules relating to ad- 
mission to the bar, and a summary as to the 
power to appoint bar examiners, prescribe 
qualifications for bar admission, and designate 
bar examination subjects. 

Statutory materials in the main volume had 
a cut-off date of January |, 1954, with court 
rules and bar association data up to a year 
later. 

Due in no small measure to the impact 
which publication of this book had in the 
legal profession and in judicial administration 
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circles, a number of drastic and important 
changes, and a host of minor ones, have been 
made during the intervening four years, and 
some of these very soon after the volume ap- 
peared. Although this was exactly the purpose 
for which the book was published, yet never- 
theless the prompt and widespread response 
had the somewhat unexpected result of depriv- 
ing the main volume of the reference useful- 
ness which it ought to have, years eariler than 
had been anticipated. 

Although there has been no commitment 
for an indefinite series of supplements, the 
author did undertake under these circum- 
stances to produce at least one supplement 
which would present these materials to readers 
of the 1960’s with more currency than would 
otherwise have been possible. Statutory mate- 
rials in the supplement volume are complete 
to the end of 1958, and court rules and bar 
association data run deep into 1959 and in 
some instances into the late months of 1959. 

Among the most important new materials 
in the supplement are complete revisions ol 
state bar association provisions for the states 
of Alaska, Arizona, Florida, Oklahoma, and 
Wisconsin, plus a mass of lesser changes in 
virtually all of the states. 

Direct mail announcements of the supple- 
ment have gone to all purchasers of the main 
volume, offering the new book at a price of 
$4.00, postpaid, and there will be few owners 
of the 1956 volume who will not want to seize 
the opportunity to obtain it. Furthermore, 
publication of the supplement adds value to 
the main yolume, which will be out of print 
as soon as the small remaining stock of copies 
is sold. 

The price of both volumes would be very 
high had not its author done the extensive 
editorial work on both without charge as a 
contributed service to the profession and the 
administration of justice. Single copies of the 
1,074-page main volume have been priced at 
$7.50 postpaid, and the 323-page supplement 
is priced by the Foundation at $4.00, adding 
up to $11.50 for the two. However, a combina- 
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tion price of $11.00 has been established for 
the two volumes, totaling 1,397 pages, and 
orders for the set may be sent to the American 
Judicature Society, 1155 East Sixtieth Street, 
Chicago 37, Illinois, and they will be filled at 
‘that price as long as the supply lasts. 


CASES 

The United States Supreme Court last 
month ruled that the Constitution forbids 
trial by court martial of civilians accompany- 
ing the armed forces overseas in peacetime. 
Three years ago the Court held that de- 
pendents of servicemen could not be tried by 
court-martial for offenses involving the death 
penalty. The latest decision extends the rule 
to civilian employees as well as dependents 
and to noncapital as well as capital offenses. 
Nearly a half-million persons are affected by 
the decision. (Kinsella v. United States, 4L ed 
2d, 268, 1960) 

In another January decision the Court re- 
affirmed its rule that a conviction based on an 
involuntary confession will not be sustained 
on appeal from a state court. (Blackburn v. 
Alabama, 4L ed 2d, 282, 1960) 

A controversy within the Court as to its 
function came out in connection with Mr. 
Justice Frankfurter’s vote in a railroad acci- 
dent case. The justice has sometimes declined 
to participate in cases involving only the suf. 
ficiency of the evidence, on the ground that 
the Court’s time should be given to legal 
questions of national importance. In this case 
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he voted to break a 4-4 tie, and another justice 
expressed approval because “the withdrawal 
of a justice from a decision on the merits after 
certiorari has been granted impairs the integ- 
rity” of the Court’s certiorari practice. (Inman 
v. Baltimore & O. R. Co., 4L ed 2d, 198, 1959) 


ARTICLES 
Judges 


“Judges and Politics: The Pennsylvania Plan of 
Judge Selection,” by William J. Keefe. University of 
Pittsburgh Law Review, March, 1959, pp. 621-631. 

Address By Justice Albert E. Burling On Length 
and Number of Judicial Opinions. New Jersey Law 
Journal, February 19, 1959, pp. 1 & 8. (Proposes gen- 
eral outline to be followed in writing opinions.) 

“The Free Press and A Fair Trial.” by George J. 
Barco. Pennsylvania Bar Association Quarterly, Octo- 
ber, 1959, pp. 63-77. (Illustrates by examples both 
sides of the canon 35 controversy.) 

“All the News That’s Fit to Print—A Problem of the 
Juvenile Courts,” by Harry W. Lindeman. New Jersey 
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. y [ was the boast of Augustus 
that he found Rome of 
brick and left it of marble. : 


ut how much nobler will 
be the sovereign’s boast 
when he shall have it to say that 
he found law dear, and left it 
cheap; found it a sealed book 
let it a living letter; found it 
the patrimony of the rich left 
it the inheritance of the poor: 
found it the two-edged sword 
of craft and oppression, left it 
the staff oF honesty and the 


shield of innocence. 
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